
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 CASE NO.: PFA/GA/226/98/LS   
In the complaint between: 
 
Jeffrey M Letlonkane Complainant 
 
and  
 
Southern Staff Pension Fund  Respondent 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

F 1956 O  
 
Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

The complainant is Jeffrey Letlonkane, a member of the respondent from 1 March 

1981 to 30 June 1996.   

 

The respondent is the Southern Staff Pension Fund, a  fund registered under the 

Pension Funds Act of 1956. 

 

The complainant lodged a written complaint with the Pension Funds Adjudicator on 

28 June 1998.  The complainant has complied with the provisions of section 30A(1) 

which requires the complainant to lodge a written complaint with the fund or 

employer participating in the fund before lodging with the Pension Funds Adjudicator. 

 The respondent has properly considered the complaint and has replied thereto in 

writing as required by section 30A(2) of the Pension Funds Act. 

 

No hearings were conducted, and therefore in determining this matter I have relied 

exclusively on documentary evidence, argument in writing and on the report by my 

investigator, Lisa Shrosbree. Miss Shrosbree met briefly with the respondent to 

clarify certain issues relating to the rules and calculations that were made by it to 

determine the complainant=s benefit. 
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The complaint relates to the withdrawal benefit which the complainant received from 

the respondent.  I have jurisdiction to consider the complaint insofar as it relates to 

the administration of a pension fund and the interpretation and application of its rules 

and alleges an improper exercise of powers on the part of the fund and a dispute of 

law.   

 

The complaint is determined as follows: 

 

Factual background 

 

The complainant was employed by Southern Life (Pty) Ltd (Athe company@) in their 

life centre operations in Johannesburg from 1 March 1981 to 13 June 1996.  During 

this period the complainant was a member of the respondent.  

 

In 1994, the company=s operations moved to Greater Westerford in Cape Town. At 

the same time, the life accounts area in the company was discontinued. Staff in life 

accounts were therefore afforded the opportunity to be placed elsewhere within the 

life centre operations of the company and the complainant was re-deployed to one of 

the customer service teams in October 1994.  In early 1995, the complainant applied 

for a transfer to the employee benefits department but his application was 

unsuccessful.  On 4 June 1996, the complainant informed the company that he 

wanted to resign to pursue a career in marketing. 

 

The complainant was afforded two withdrawal options in terms of the respondent=s 

rules. He could either elect to take a cash withdrawal benefit or preserve the 

actuarial value of his pension in an approved fund. 

 

On 13 August 1996, the complainant informed the respondent that he had elected to 

preserve his pension in the Old Mutual Protektor Scheme. In terms of the rules, a 

member qualifies for a preserved benefit if he has completed six or more years of 

service with his employer. The complainant worked for the company for 15 years and 
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was therefore entitled to a preserved benefit in terms of rule A8.2.0 which reads: 

 
A8.2.0  Preserved benefit 

 
A8.2.1  In the case of a MEMBER who transfers from a SOUTHERN GROUP FUND 

and whose withdrawal benefit transferred is deemed to be MEMBERS= 

 contributions in terms of Rule A2.2.3, the completed years of 

PENSIONABLE SERVICE to determine the additional benefit payable shall 

be calculated from the date of such transfer for the purpose of the preserved 

benefit specified in the schedule. 

 

A8.2.2  A withdrawing MEMBER who fulfils the qualifications in the schedule may 

choose in place of the cash benefit to have a preserved benefit.  In this case 

the preserved benefit described in the schedule may either be retained in the 

SCHEME or transferred for his benefit to an APPROVED FUND subject to the 

approval of the COMMITTEE. 

 

A8.2.3  A withdrawing MEMBER who elects to preserve his benefit in the SCHEME 

shall retain such benefit in an INDIVIDUAL ACCOUNT in accordance with 

rule B2.3.1. 

 

On such MEMBER=S retirement at least two thirds of the balance in the 

 MEMBER=S INDIVIDUAL ACCOUNT will be used to purchase an 

annuity.  The MEMBER shall select the type of annuity payable by agreement 

with the COMMITTEE.  The annuity will not qualify for any pension 

enhancements in terms of the rules.  Any amount not utilised to purchase an 

annuity in terms of the above will be paid to the MEMBER in cash.  Where the 

annual amount of the annuity is less than the relevant limit as prescribed by 

legislation from time to time, the full value of the INDIVIDUAL ACCOUNT 

shall be paid to the MEMBER in cash. 

The retirement of such MEMBER may commence from the age of 55 years 

  or such later age as elected by the MEMBER. 

 

An approved fund is defined in the rules as  
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Aa pension, provident or retirement annuity fund that has been registered in terms of the 

PENSION FUNDS ACT and approved by the COMMISSIONER@ 

 

On 5 June 1997 the respondent sent a letter to the complainant enclosing a cheque 

for R74,857.00 in respect of the preservation benefit for transfer to the Old Mutual 

Protektor Scheme.  

 

However on 17 June 1997, the complainant sent the cheque for R74 857.00 back to 

the respondent, stating that he had changed his mind and wanted the cash 

withdrawal benefit. The respondent therefore cancelled the cheque of R74,857.00 

and on 20 July 1997 an electronic payment of R16,667.81 was credited to the 

complainant=s bank account. This amount was paid in accordance with rule A8.0.0 

which reads as follows: 

 
A8.0.0 Withdrawal benefits 

 

A8.1.0 Cash withdrawal benefits 

 

A8.1.1 A member who resigns, is dismissed, retrenched or made redundant who does not 

qualify for a retirement benefit and who did not transfer a benefit in terms of A8.3.0 to 

a Southern Group Fund prior to 1 July 1996, shall be paid the cash amount specified 

in the schedule. 

 

A8.1.2 The principal employer may direct that payment of the cash amount shall be delayed 

for a period not longer than six months from the date the member=s service ceased. 

 

A8.1.3 A withdrawing member may choose to preserve his cash withdrawal benefit by 

transferring it to an approved fund, subject to the requirements of the commissioner 

and the income tax act. 

 

 

 

 

The relevant part of the schedule referred to reads as follows: 
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A.  Benefit on resignation (i) Return of member=s contributions and deemed 

members= contributions in terms of A2.2.3 with 7 per 

cent per annum compound interest thereon, or 

 

(ii) on completion or 10 years= service, the discounted 

value of his pension benefit at the date of withdrawal 

as determined by the actuary but subject to a 

minimum of the benefit in paragraph (i) above. 

 

Contributions are defined in the schedule of the rules as follows: 

 
Member=s contributions  6 per cent of pensionable salary 

Employer=s contributions Balance of cost of benefits 

 

In March 1995, the respondent gave its members the option of a revised benefit 

scheme. Members who accepted the revision had their contribution rate increased 

from 6% of pensionable earnings to 6,5% and accrued interest rate increased from 

7,5%  to 8,5%.  The effective date of the revised benefit scheme (referred to as the 

Aoption date@ in the rules) was either 1 April 1995 or 1 October 1995, depending on 

the member=s preference. The complainant voted in favour of the revised benefit 

scheme and elected as his option date the 1 October 1995 . 

 

The relevant part of the rules reflecting the above reads as follows: 

 
A.  Benefit on resignation i Return of members= contributions and deemed 

members= contributions in terms of rule A2.2.3 up to 

the option date with 7 per cent per annum compound 

interest up to that date. 

ii Members= contributions from the option date and 

where applicable, deemed members= contributions in 

terms of rule A2.2.3 not included in (i) above. 

 

iii the sum of (i) and (ii) above increased by 8.5 per cent 

compound interest from the option date. 
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Therefore the complainant contributed at a rate of 6,5% of salary and accumulated 

interest of 7% per annum compound interest up to September 1995. With effect 1 

October 1995, he contributed at a rate of 6,5% of salary and accumulated interest of 

8,5% compound interest. The nett result by the end of June 1996  was a contribution 

and interest amount of R14 707,32 and R6 215,50 respectively. His cash withdrawal 

benefit therefore totalled R20 922,81. The complainant received an amount of R16 

667.81 which accounted for R4 255.00 tax as per the tax directive issued by the 

receiver of revenue. 

 

On 10 July 1997 the complainant wrote to the respondent requesting that interest be 

paid due to the late payment of his benefit. He also queried the amount of the benefit 

which he had received stating that it was a small amount of money considering his 

fifteen years with the company. Further that the company had not been entitled to 

withhold his benefit until his bond registered with the company had been cancelled.  

After a further two letters from the complainant requesting a response to his queries, 

the respondent finally replied in a letter dated 25 February 1998. 

 

The respondent stated that the delay in issuing the complainant=s withdrawal benefit 

 was due to the outstanding bond and that the complainant was aware of this 

practise.  As to the question of interest, the respondent was willing to compensate 

the complainant for the delay between the complainant=s instruction to the 

respondent to pay the cash withdrawal benefit on 17 June 1997 and the date of 

payment on 20 July 1997.  The interest was accumulated over the period 1 July 

1996 to 20 July 1997 at a rate of 8,5%.  The period reflected the delay from the date 

of the complainant=s resignation from the company to the date of payment of the 

benefit and the rate of 8,5% was the respondent=s interest rate for withdrawal 

benefits. The respondent thus paid interest in an amount of R1,875.89 in full and 

final settlement of the complainant=s claim.  

 

 

The complaint 
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The complainant contends that the benefit which he received should have been 

more considering his 15 years of service with the company and that if the correct 

accrued interest rates had been applied, he would have received more than 

R20 922.81 as a cash withdrawal benefit. 

 

The complainant also contends that the fact that he had a bond registered with the 

company was a totally separate issue to the payment of his withdrawal benefit and 

that the respondent was unjustified in making payment only when the bond was 

cancelled, a year after he had resigned from the company. 

 

The respondent=s reply is that when the complainant resigned from the company, he 

was given an option to take either a cash withdrawal benefit or an enhanced benefit 

subject to compulsory preservation. The value of the enhanced benefit was  

R74 857,00. However the complainant elected to take the withdrawal benefit of  

R20 922,81 and thereby forfeited the enhancement. The value of the withdrawal 

benefit was calculated in accordance with the rules of the fund.   

 

Regarding the issue of the bond, the respondent states that it was entitled to 

withhold the benefit in terms of the rules. 

 

Analysis of evidence 

 

I will deal with the issue of the bond first. 

 

The complainant=s contention that the respondent was not permitted to withhold his 

benefit until the bond registered with the company was settled.  

 

The respondent states that it was permitted in terms of Rule B2.12(a) to withhold the 

complainant=s withdrawal benefit until the bond was settled. That rule reads as 

follows: 

 
B2.12.0  Indebtedness to employer 
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B2.12.1 If a member is indebted to his employer when a benefit becomes payable in his 

respect, the employer shall have a first charge on such benefit to the extent of 

such indebtedness if it is in respect of 

 

(b) a loan granted by the employer to enable the member to 

obtain, alter, maintain or repair housing for himself and 

his dependants. 

 

The rule clearly gives the employer the right to withhold a benefit where the member 

is indebted to it in respect of a loan. I am therefore satisfied that the respondent did 

not act outside its powers in terms of the rules in withholding the benefit pending 

cancellation of the bond.  In any event,  the respondent has already been 

compensated for the delay in payment of his benefit. The respondent took 

responsibility for the delay in payment from the date it received the instruction to pay 

the cash withdrawal benefit on 17 June 1997 to the date of payment on 20 July 1997 

by agreeing to pay interest of R1 875,89 for the period 1 July 1996 to 20 July 1997 at 

the rate of 8,5%. This accounted for the entire period of delay between the 

complainant=s date of resignation and the date of payment of the benefit. Accord-

ingly, the complainant is not entitled to any relief on this ground. 

 

I turn now to the complainant=s contention that he is entitled to a greater benefit than 

he received. 

 

In order for the complainant to succeed on this claim, he must show that he is 

entitled to a greater benefit in terms of statute or the rules.  He must essentially show 

that the respondent was mistaken, exercised its powers improperly, acted in excess 

of its powers or was guilty of maladministration. 

 

As stated, the complainant had the option to choose between the cash withdrawal 

benefit of R20 922,81 or the enhanced preserved benefit of R74 857,00. He chose 

the lesser benefit and thereby, according to the respondent, forfeited the 

enhancement. 
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In opting for the cash withdrawal benefit, the complainant was evidently more 

concerned with his immediate needs than his retirement provision. The complainant 

states that initially he wanted to take the preservation option of R74 857.00 but was 

discouraged by the fact that 

 
 A.... Southern Life were still going to be the deciding company and couldn=t exercise the idea 

of me having the option to do a once off withdrawal benefit on the fund.@  
 

This shows that the complainant was ignorant as to the nature of the preservation 

option.  

 

Preservation funds are regulated by Inland Revenue Practice Note RF1/93 which 

lays down conditions under which these funds will be approved for purposes of the 

Income Tax Act.  Paragraph 3.4 of the practice note permits one withdrawal of the 

benefit prior to the member attaining actual retirement age.  

 

Therefore contrary to the complainant=s understanding, he could have elected to take 

the enhanced benefit of R74 857.00, requested a once-off cash withdrawal to be 

paid to him immediately and the balance of the benefit to be retained in a 

preservation fund. In this way, he would have taken advantage of the enhancement 

of the preserved benefit and simultaneously enjoyed the convenience of a cash 

withdrawal. 

 

The complainant has not specifically pleaded failure on the part of the respondent to 

inform him as to his rights and to ensure that it acted in his best interests nor has he 

 specifically requested compensation for maladministration. 

 

I refer to my discussion in Meyer v Iscor Pension Fund (PFA/GA/6/98 dated 30 

March 1999) on the role of pleadings in proceedings before the adjudicator. There I 

emphasized my investigative role as opposed to simply hearing and deciding a 

complaint.  I am permitted to conduct my investigations in an inquisitorial manner in 

terms of the Act and am not restricted by technical and formalistic arguments based 

on the scope of pleadings as in traditional adversarial litigation. Therefore should the 
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evidence show that the complainant sustained prejudice as a consequence of 

maladministration by the fund, he is entitled to compensation despite his claim for 

relief not being formulated in such terms. 

 

Section 7C(2) of the Act outlines the objects of the boards of management of 

pension funds and includes inter alia: 

 
In pursuing its object the board shall:- 

 

(a) take all reasonable steps to ensure that the interests of members in 

terms of the rules of the fund and the provisions of this Act are 

protected at all time especially in the event of an amalgamated or 

transfer of any business contemplated in section 14, splitting of a fund, 

termination or reduction of contributions to a fund by an employer, 

increase of contributions of members and withdrawal of an employer 

who participates in a fund; 
 

(b) act with due care, diligence and good faith 

 

Section 7D(1)(c) of the Act specifies the duties of a board in relation to the provision 

of information: 
 

The duties of the board shall be to - 
 

(c) ensure that adequate and appropriate information is communicated to 

the members of the fund informing them of their rights, benefits and 

duties in terms of the rules of the fund 

 

These sections only came into operation on 15 December 1998. However they 

codify the common law and indicate the standard of reasonableness required. 

 

In terms of the requirements of reasonableness and pursuant to the spirit of the 

statutory provisions quoted above, it was incumbent on the fund to ensure that the 
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complainant made an informed decision when electing one of the options available 

to him. However, during the course of negotiations between the parties, it became 

apparent that the complainant did not understand the nature of the preserved benefit 

option and its obvious advantages for him. The fact that the complainant made an 

election to take the cash withdrawal and that the fund made payment on his own 

instruction did not relieve the fund of any further obligation to the complainant. 

 

Pursuant to its statutory duty to take reasonable steps to ensure that the interests of 

its members are protected, the fund should have played a more active role in the 

complainant=s decision-making process to ensure that his best interests were 

advanced and that he was aware of  the advantages and disadvantages attached to 

each option. However the fund failed to do this and instead adopted a somewhat 

Ablind rule-adherence@ approach. This was a breach of duty by the fund as a result of 

which the complainant suffered prejudice in that he received considerably less than 

he would have had he taken the preserved benefit option. 

 

In the circumstances, the complainant is entitled to compensation from the fund on a 

basis akin to that payable in terms of Aquilian liability.  The Aquilian remedy 

compensates the aggrieved party by putting him in as good a position as if the wrong 

had not been committed. Applying this to the present case, had the complainant 

been informed as to the nature of the preserved benefit option available to him and 

been advised of the obvious advantages it provided, he would have elected it and 

thereby received the enhancement which he forfeited by taking the cash withdrawal. 

 

Relief 

 

Had the complainant taken the preserved benefit option, he would have received, 

R74 857.00. He would also have been entitled to once-off cash withdrawal. The 

complainant has already taken a withdrawal of R20 922.81. He is therefore entitled 

to the balance of the preserved benefit value ie: R53 934.19 together with interest. 

 

I accordingly order the respondent to pay an amount of R53 934.19 together with 
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interest at the rate prescribed by section 2 of the Prescribed Rate of Interest Act from 

the date of his withdrawal from the fund which is to be transferred to a preservation 

fund to be invested on behalf of the complainant in terms of the respondent=s rules 

within six weeks of the date of this determination. 

 

DATED at CAPE TOWN this 26th day of April 1999. 

 

 

........................................ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 

 


